
? FAQ " Login# Register

$ BHF ‹ Board in… ‹ Other St… ‹ Bailiff N…

Post Reply %

Bailiff Help Forum

Judge: Bailiffs may not take control of vehicles on Hire Purchase

2 posts • Page 1 of 1

&

jasonDWB

#1 Judge: Bailiffs may not take control of vehicles on Hire Purchase
'  08 Apr 2017 20:56

There is a historic High Court case that ruled a debtor has a “vested interest” in hire purchase goods (Singh
v Sandy 2012).

It predates the schedule 12 enforcement procedures on April 4, 2014, and no longer applies.

The hire purchase agreement state the goods are the property of the lender until the final payment is
made.

Since April 2015, a solicitor for a bailiff company advocated hirers have a “beneficial interest” in goods on
hire purchase agreements.

On 07 April 2017, Circuit Judge Wulwik sitting at Central London County Court on appeal decided a VW
Transporter minibus on HP and in service as an UBER private hire vehicle, nailed the controversial issue of
enforcement agents entitled to take control of goods on hire purchase using the schedule 12 provisions. 

Hirers of goods on hire purchase agreements do not attract beneficial interest until the final payment is
made. This forbids the enforcement agent from selling them.

The court examined the difference between hire purchase and mortgage charges on land. It bore no
relation between them because a borrower can sell the land and pay the charge retaining the equity. With
hire purchase, there is no “co-ownership” of the goods.

The court examined the terms of the hire-purchase agreement. It says the goods are the property of the
lender until the final payment is made. Therefore, paragraph 10 of Schedule 12 of the Tribunals Courts
and Enforcement Act 2007 (TCEA) applies, which states:

An enforcement agent may take control of goods only if they are goods of the debtor.

The solicitor for the bailiff company tried persuading the court the enforcement agent can pay the lender
the balance owed under the agreement, causing the debtor to become the owner.

This failed because the enforcement agent is not entitled to exercise a clause in a contract for which he is
not a party.

The bailiff company sought to sell the vehicle and pay the lender the balance, then apportion the rest
between themselves and the creditor under regulation 13 of the Taking Control of Goods (Fees)
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Regulations 2014. This argument failed on two counts.

1. Regulation 13 applies when the proceeds are less than the amount outstanding.

2. The bailiff cannot sell the goods because the purchaser would never own them. Paragraph 51 of
Schedule 12 of the TCEA 2007 states:

Passing of title

51(1)A purchaser of controlled goods acquires good title, with two exceptions.

(2)The exceptions apply only if the goods are not the debtor's at the time of sale.

(3)The first exception is where the purchaser, the creditor, the enforcement agent or a related party
has notice that the goods are not the debtor's.

(4)The second exception is where a lawful claimant has already made an application to the court
claiming an interest in the goods.

Sub-clause 3 requires the borrower to apply to the court to injunct the enforcement agent from selling the
goods. He did so, which means any sale of the goods fails because the enforcement agent had notice the
goods are not the debtor's.

Sub-clause 4 applies if the lender makes an interpleader claim on the goods. Here they did not.

The bailiff company intends to appeal the judgment, but it is unknown how they intend going behind the
legislation.

The vehicle is used for private hire and carries up to eight passengers, commanding daily fares totalling
£150 according to his UBER journey records. This may be reduced to around £100 a day taking off his fuel,
insurance and UBER circuit fee. The driver has lost the vehicle for 11 months and continuing.

The driver can also claim the daily rate of £25 for loss of use private use of his vehicle and special
damages for alternative transport costs including a twice daily school run.

The court intended to order the vehicle returned to the hirer, but no application was made. The vehicle is
unsafe to drive and there no insurance or tax. There is substantial damage to the vehicle including its
interior from weather exposure after the driver door window smashed. There is traffic collision damage to
the back of the vehicle.

The vehicle must be given to a manufacturer approved service centre for the inspection and repairs. The
cost of these fall under special damages.

There will shortly be an abundance of bulletins and newsletter articles circulating the enforcement industry
pondering the ramifications of this landmark judgment. Each commentator will give their own
interpretation, but one thing is certain.



Post Reply %

$ BHF ‹ Board index

2 posts • Page 1 of 1

WHO IS ONLINE
Users browsing this forum: No registered users and 1 guest

Powered by phpBB® Forum Software © phpBB Limited | "IP Country Flag ©3Di"

)

A client approaching me with a wheel-clamp on a hire purchase vehicle results in an automatic and
immediate application to injunct.

The reason is the hire purchase agreement states: [sic]

The hirer must not allow the goods to be seized.

The hirer must show the lender he did not allow the goods to be seized by taking an action to recover
them. This means a wheel-clamp on any vehicle on hire purchase lands a guaranteed £4-grand bill.

Enforcement industry advisers should now give appropriate advice to its members in view of this
judgment.

A noteworthy point raised is the propensity for courts to prejudice debtors. The applicant had not paid a
traffic debt. The attitude of the solicitor and counsel representing the bailiff company necessitated the
court to be reminded it must not prejudice debtors by a perceived moral duty to assist an enforcement
agent in defeating the law.

Author, Dealing with Bailiffs. Beat the Bailiffs
Instant phone consultation with me: Click here
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This ruling seems to be meeting with derision and scorn in certain quarters. Comments have included
snide remarks that the debtor should've just paid the PCN. Perhaps Peter Felton hasn't let his lackey into
the secret yet?

It is the first responsibility of every citizen to question authority. - Benjamin Franklin

On 22/2/17, Peterbard said "taking control of goods and selling them does not actually mean taking control of goods and
selling them." Discuss.
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